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ADDITIONAL BACKGROUND:

Appellant/Plaintiffrequested Interrogatories of the defendant (Exhibit A), prior to their motion
for Summary Judgement. Court granted the defendant's motion for protective order to not

answer Plaintiffs written request for Interrogatories, request for production and other
discoveries. (Exhibit B) Simultaneously the Court granted Defendant's motion for Summary
Judgement stating that there is uo issue of rn

al facts f:J<1intiff has wanted to develop his case

Page 18 (line 7-13)
MR THOMPSON:"

With respect to the Motion for Protective
Order, your Honor, we received in the mail right
after the Thanksgiving holiday a set of
irnerrogatories and requests for production from the
Plarnt ·

that

and I understand it's their position

1vam to

-- or

In

this case ..
But did not receive any answers Appellant could not amend his complaint, permission was
denied by court. (Page 22 line 1-17)
MR KHURAN A: "

but it is a notice pleading standard, your Honor,
and I -- we are just giving them notice, and that is
\vha1 the Complaint attempts to do, and that is what
the Plaintiff i:-, atten

lO

specific causes of action, we cannot, you know,
write the whole case under that, your Honor, so I
think that that 1s sufficient; and if it is not,
APPELLANT'S REPLY BRIEF

11

then I request the Court to

us a chance to

include it under

amend that

(inaudibl

to

amend the Complaint.
This is .in violation ofldaho Rules of Civil Procedure (IRCP) rule 15(a)(2) which states:
(2)

Other Amendments In all other cases, a party may amend its

pleading only vvith thl: opposi

\Vrit ten

consent or the court's

leave. The court should freely give leave when justice so requires.

POINTS OF AUTHORITY AND ARGUMENT:
I. Disputed Material Facts not

isputed by moving party during

as u

their motion for Summary Judgement:
The couri erred in Law when rendering its Judgement on the defendant/ Appellee' s motion for
summary judgement

employi

doctrine of shi fti

burden of proof

Page 16 line Exhibit A in Appellant's opening brief (Hearing Transcript)

MR THOMPSON "
allegations -- or this
Plaintiffs and in

.And so in this case, we think that these general
l allegation that's come up in the affidavits of the

their argument is just too
case ..

over the summary judgment hurdle in this

to

A motion for summary judgment shall be rendered fo1ihwith if the pleadings, depositions, and
admissions on file, together with the affidavits . if any, show
that there is no genuine issue as to any material fact and thilt the rnovmg party

is entitled to judgment as a matter of law "Rule 56(c), IRCP; 01ihman v
Idaho Power Co, 130 Idaho 5
for summary judgment. all contro

APPELLANT'S REPLY BRIEF
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IP

g

600, 944, P

1360, J 363 (1997). Upon considering a motion

facts are li

construed in favor the non-moving party Friel v Boise City Housing Authority,
126 Idaho 484, 485, 887 2d 29 ( 1994 ). Moreover, the court draws all reasonable

factual inferences and conclusions in favor of the non-moving party. Thomson
v. Idaho Ins. Agency, Inc., 126 Idaho 527, 529, 887 P

4,1036 (1994). ln

ruling on a motion for summary judgment, the district cou11 is not permitted to
weigh the evidence or to resolve controverted factual issues. Bybee v. Clark,
118 Idaho 254, 257, 796 P 2d 131, 134 ( 1990) The pany moving for summary
judgment always bears the burden of proving that no genuine issue of material
fact exists on an element of the non-moving party's case If the moving party fails
to challenge an element or fails tu present
genuine issue of material fact on

establishing the absence of a
,t

burden

not shift to he

non-moving party, and the non-moving party is not required to respond with supporting
evidence. Orthman v. Idaho Power Co , at 600, 944 P.2d at
1363.

U. Disputed Facts:
The Facts are clearly disputed from the inset Appellee is assuming and the courts errs in law
when it concurs by

the su1nmary Judge:n1ent IV!utiun, Facts of i) Assurances of coverage

and ii) When the contract was n:ceived vi

· s occurrence of

are disputed. IN FACT The

appellant DID NOT HA VE the contract but had to rely on representations by the Insurers Agent.
Appellee contends that the Appellant does not name specific employees, in other words the
appellee implicitly agrees that a discovery is not only warranted but essential
In ruling on a motion for sumrnary judgment, the district coun is not permitted to weigh
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The evidence or to resolve controverted factual issues. Bybee v. Clark, 1J 8 Jdaho 254, 257, 796
P.2d 131,134(1990).
Ill. Ambiguity:
There are clearly 2 definitions of the same term at occurring at least twice. in Ill C(page 16)

of the Apel Ies answering brief the Appellee states
"The evidence of purp011ed verbal assurance of coverage offered by Appellant in opposition of
AMCO's motion of summary Judgement was, in any event insufficient to overcome AMCO's
motion.''
Insurance is a binding contract as these are l\faterial Facts. The Appellant had not even received
a contract from AMCO Insurance, when he bought the insurance The court did not address
this issue of fact in dispute and assumed in Favor of the moving party.(AJVICO) this
violated IRCP 56(a). Secondly, the Appellant was effectively DENIED the opportunity to

develop his evidence this violated lRCP 26. And 42USC l 987, (Equal rights and protection
under the Law) Appellee' s categorized assertions that the facts presented by appellant are a
scintilla, self-serving and general are fall short as the outcome of a discovery may and would
prove otherwise
IV. Appellant plead torts:

E

r.;

states

Appellant Failed to Plead a cause of action based on alleged agent representations
concerning he scope of coverage available under AJv1CO policy, and is precluded from raising
the issue on appeal.

APPELLANT'S REPLY BRIEF
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This is misrepresentation of the facts as Breach of promissory estoppel appears in the

Plainttiff' s "Compal int fen damages and demand for Jury Trail" (Exhibit C)Page 5 Under
USE OF ACTION:

FIRST

ED

BREACH OF
,I
PROMISSORY ESTOPPEL

N

IPATORY BREACH,

V. Appellant is Pro se.

In Haines v. Keaner, et al. 404 U S 519,92 s. Ct 594,30 L Ed. 2d 652. Whatever may be the
limits on the scope of inquiry of courts into the internal administration of prisons, allegations
such as those asserted by petitioner, however inartfully pleaded, are sufficient to call for the
opportunity to offer supporting evidence. We cannot say with assurance that under the
allegations of the prose compla1m, wh
pleadings drafted

we hold to less str1ngent standards than formal

it

doubt

l

plaintiff can prove no set of facts

in support of his clairn which would entitle him to relief' Conley v. Gibson, 355 U.S. 41,45 46
( J

957) See Dioguardi v Durni

139 F.2d

(CA2 1944) ln Baldwin County Welcome

Centerv. Brown 466 US 147,104 S Ct 1723,80 L Ed.

196,52 U.S.L.W. 375 l.

Rule 8(:f) provides that 'pleadings shall be so construed as to do substantial justice.' We
frequently have stated that prose pleadings are to be given a liberal construction. In Estelle,

us

Corrections Director, ct al v Gample

s

'i, 50 L Ed. 2d 251.

We now consider whether respondent's complaint states a cognizable 1983 claim. The
handwritten pm se document is to be liberally construed As the Court unanimously held in
Haines v. Kerner, 404 U S 5 l 9 ( l

), a

se complaint,

inartfully pleaded," must

be held to "less stringent standards than formal pleadings drafted by lawyers" and can only be
dismissed for failure to state a claim if it appears "beyond doubt that the plaintiff can prove no
APPELLANT'S REPLY BRIEF
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set of facts in support of his claim which would entitle him to relief" Id., at 520 521, quoting
Conley v. Gibson, 355 US 41,45 46 (1057)

In Hughes v. Rowe et al. 449 U S. 5, 101 S Ct. 173,66 L. Ed. 2d 163,49 U .SL. W 3346.
Petitioner's complaint, like most prisoner complaints filed in the Northern District of Illinois, was
not prepared by counsel. 11 is settled law 1l1,1t the allegations of such a [prose] complaint,
"however inartfully pleaded" are held

"to

less

standards than formal pleadings drafted

by lawyers, see Haines v. Kerner, 404 US. 519,520 (1972). See also Maclin v. Paulson, 627 F.2d
83,86 (CA7 1980); French v. Heyne, 547 F.2d 994,996 (CA 7 1976). Such a complaint should not

be dismissed

failure to state a claim unless it appears beyond doubt that the plaintiff can

prove no set of facts in suppo11 of his claim which would entitle him to relief Haines, supra, at
520 521. And, of course, the allegations of a complaint are generally taken as true for purposes

of a motion to

Cruz v.

40~ US .1 J())

(l

In Rabin v. Dep't of State., No. 95-4310, 1997 U S Dist. LEXIS 15718.

The cowt noted that prose plaintiffs should be afforded "special solicitude."

CONCLUSION:
For the reasons discussed above, it is requested that the Case be reversed and remanded to
district court
Respectfully Submitted

Praveen Khurana, Pro Se
Dated 2;t clay of July, 20!7
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AFFIDAVIT OF SERVICE

l HEREBY CERTIFY that on

of

J

7. I rnailed 2 true and correct copies of

Appellant's reply brief to
James Thompson,

Powers, Tollman, Farley PLLC
345 Bob white court, suite l
PO BOX

Via Pre Paid First Class United States Postal Service.

)

Dated on this_

\

1

, \

,, I

\

1,

_day of________
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(
Praveen Khurana

PRAVEEN KHURANA, Pro Se

858 Main Street,
Lewiston, Idaho 83 50 l
Telephone (208) 798-0505
Facsimile: (208) 798-4804
matmanOOus@yahoo.com

IN THE DISTRICT COURT FOR THE 2nd JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

PRAVEEN KHURANA,
JOHN W. PERRY
CASE NO. CV-1601342

(Plaintiff)
V.

PLAINTIFF'S FIRST SET OF
INTERRROGATORIES FOR
DEFENDANT

AMCO INSURANCE
COMP ANY et al
(Defendants)

Comes the plaintiff Praveen Khurana, acting pro sc, and propounds his first set of interrogatories
and request for production of documents pursuant to Rules 33(a) the Idaho Rules of Civil
Procedure. The Plaintiff asks that the Defendants answer the interrogatories and document
requests within twenty-eight (28) days of service, appending the requested documents to those
Answers.
INSTRUCTIONS

The following instructions apply to these interrogatories and request for production of
documents:
PLAINTIFF'S FIRST SET OF lNTERIUlOGATORIES FOR DEFENDANT
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1. Pursuant to Civil Rule 26(e), these interrogatories are continuing so as to require the filing of

subsequent answers promptly in the event that Defendants, by or through any of their agents,
counsels or other representatives, learn additional facts relevant to any answers not set forth in
their answers to these Interrogatories or discover that any information given in an answer or
answers 1s erroneous.
2. Each interrogatory is to be answered separately and as completely as possible The fact that
investigation is continuing or that discovery is not complete does not excuse failure to answer
each interrogatory as fully as possible. The omission of any name, fact, or other item of
information from an answer shall be deemed a representation that such name, fact, or other item
is not known to Defendant, his agents, counsel, or other representatives at the time the answers to
these Interrogatories are served upon Plaintiff
3. For each and every answer to these Interrogatories:
a. Identify each and every person who participated in supplying information and/or drafting your
response or any paii thereof;
b. If the answer to any of these Interrogatories was made by referring to or reviewing any
documents, identify each and every document referred to or reviewed and the Interrogatory or
Interrogatories in connection with which they were used.
4. As used in these Interrogatories the singular shall be deemed to include the plural, the plural to
include the singular, and words in the masculine, feminine, or neuter shall include each of the
other genders as necessary to make the Interrogatory inclusive rather than exclusive.
5. Where an Interrogatory contains a general question or

followed by a specific

question or questions, the specific question or questions are to be read and interpreted as
requesting additional information, not as limiting the general question or questions.
6. With respect to each Interrogatory, identify each and every document prepared by, or in the
possession, custody, or control of you or any of your officers, agents, or employees that relates to
or refers to the subject matter of the Interrogatory in question.

PLAlNTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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7. Whenever information is requested in one of the following Interrogatories or subparts thereof

that you previously furnished

in answer to another Interrogatory herein, such information need

not be restated. It will be sufficient for you to identify the previous answer containing the
information requested.
8. Whenever an Interrogatory calls for information that is not available to you in the form
requested but which is available in another form or can be obtained at least in part from other
data in your possession, so state and either (i) supply the information requested in the form in
which it is available or (ii) supply the data from which the information requested can be
obtained.
9. If you claim a privilege with respect to information pertaining to any document that you are
asked to identify or describe in these Interrogatories, furnish a list signed by counsel giving the
following information with respect to each such document
a. The title of the document;
b. The nature of the document, e.g., interoffice memorandum, correspondence, report, etc.
c. The identity of the sender and the identity of the recipient(s) of the document;
d. A statement of the basis upon which the privilege is claimed and a summary of the subject
matter of the document in sufficient detail to permit the Court to rule on the propriety of the
claim of privilege; and
e. The paragraph number of the Interrogatory to which the document is responsive or otherwise
pe11ains.
10. Interrogatories calling for numerical or chronological information shall be deemed, to the

extent that precise figures or dates are not known, to call for estimates. In each instance that an
estimate is given, identify it as such together with the source of information upon which you base
the estimate.

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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11. In answering these Interrogatories every source of information to which you have access
should be consulted, regardless of whether the source is within your immediate possession or
control. All documents or other information in the possession of experts or consultants should be
consulted.

DEFINITIONS
The following definitions apply to these Interrogatories and request for production of documents
1. "Insurance Company" means United States Fire Insurance Co. and/or its agents including but
not limited to Travel Insured International located at 855 Winding Brook Drive. Glastonbury, CT
06033-6503.

INTERROGATORY NO. 1:
Please identify any persons by name, address, and position of all those who answered or assisted
in answering these Interrogatories.

RESPONSE:

INTERROGATORY NO. 2:
Does the Insurance Company utilize external agent or agents to administer or other process its
claims? If yes please provide the name addresses and such agents ..

RESPONSE:

INTERROGATORY NO. 3:
Please provide any all documents such as contracts, agreements or any other written documents
that establish the nature and the extent of the relationship.

RESPONSE:
PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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INTERROGATORY NO. 4:
Please state the extent of involvement of the company in the claims process such as the claim
filed by the Plaintiff

RESPONSE:

INTERROGATORY NO. 5:
Please provide details about any lawsuits against the company by parties it insured. Only include
lawsuits in which the Company defended from claims of Insurance contracts. Please include the
court, the case title, the case number, the type of injury, the type of claim (if known), and
whether the claimant recovered or not.

RESPONSE:

INTERROGATORY NO. 6:
Do you contend that the Plaintiff was paid?

RESPONSE:

INTERROGATORY NO. 7:
Do you contend that the Plaintiff did not have the documentation the company needed in order to
process his claim.

RESPONSE:

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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INTERROGATORY NO. 8:
Please provide a copies of all documents, memos emails and any and all other information
related to the Plaintiffs claim related to loss of January under the Insurance contract with the
defendant.

RESPONSE:

INTERROGATORY NO. 9:
Please provide the quantum of any benefits of any benefits paid to the under the Insurance
contract to the Plaintiff

RESPONSE:

INTERROGATORY NO. 10:
Did Company deny any benefits to the Plaintiff? Please provide a simple yes or no answer.

RESPONSE:

INTERROGATORY NO. 11:
Did Company ask for any return of benefits already paid':' If yes then state the reason or reasons
for the request.

RESPONSE:

INTERROGATORY NO. 12:

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
Page

16

Please state the Insurance contracts where the Cornpany in the last 5 years has asked the Insured

for return of Benefits for Baggage Insurance. Please state the reason or reasons for the request.
RESPONSE:

INTERROGATORY NO. 13:
Please state the Names, addresses and phone numbers of any external entities such as Insurance
companies, agents or any other personnel that were contacted in relation to the Plaintiff's claim?

RESPONSE:

INTERROGATORY NO. 14:
RESPONSE:

INTERROGATORY NO. 15:
Please provide the certificate of Insurance for the policy or insurance contract that served as a
basis for the Insurance.

RESPONSE:

INTERROGATORY NO. 16:
Please state the certificate of Incorporation and the documents filed with the secretary of State in
Idaho for the last 5 years?

RESPONSE:
PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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PERSONS HAVING KNOWLEDGE
DUTY TO SUPPLEMENT
PURSUANT TO I.R.C.P. 26(E), YOU ARE UNDER A DUTY TO SEASONABLY
SUPPLEMENT RESPONSES TO DISCOVERY WITH RESPECT TO THE IDENTITY AND
LOCATION OF EACH PERSON HAVING KNOWLEDGE OF DISCOVERABLE MATTERS

IF YOU FAIL TO SEASONABLY SUPPLEMENT THE RESPONSES AS REQUIRED
IN THIS RULE, THE TRIAL COURT MAY EXCLUDE THE TESTIMONY OF WITNESSES
OR THE ADMISSION OF EVIDENCE NOT DISCLOSED BY A REQUIRED
SUPPLEMENTATION.

EXPERTS
DUTY TO SUPPLEMENT
PURSUANT TO f.RC.P. 26(E),YOU ARE UNDER A DUTY TO SEASONABLY
SUPPLEMENT RESPONSES TO DISCOVERY WITH RESPECT TO THE IDENTITY OF
EACH PERSON EXPECTED TO BE CALLED AS AN EXPERT WITNESS AT TRIAL, THE
SUBJECT MATTER ON WHICH THE PERSON IS EXPECTED TO TESTIFY, AND THE
SUBSTANCE OF THE PERSON'S TESTIMONY
IF YOU FAIL TO SEASONABLY SUPPLEMENT THE RESPONSES AS REQUIRED
IN THIS RULE, THE TRIAL COURT MAY EXCLUDE THE TESTIMONY OF WITNESSES
OR THE ADMISSION OF EVIDENCE NOT DISCLOSED BY A REQUJRED
SUPPLEMENTATION.

INTERROGATORY NO. 25: As to each expert whom you expect to testify in this
matter, please provide: A complete statement of all opinions to be expressed and the basis and
reasons therefore.

ANSWER:

PLAINTIFF'S FIRST SET OF INTERRROGATORlES FOR DEFENDANT
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INTERROGATORY NO. 26: As to each expert, whom you expect to testify in this
matter, please provide Any qualifications of the witness including a list of all publications
authored by the witness within the preceding 10 years. (A curriculum vitae may be produced in
lieu of response to this Interrogatory, provided all requested information is included therein.)

ANSWER:

INTERROGATORY NO. 27: As to each expe11 whom you expect to testify in this
matter, please provide The compensation to be paid for the testimony of the expert witness.

ANSWER:

INTERROGATORY NO. 28: As to each expert whom you expect to testify in this
matter, please provide: A list of any other cases in which the witness has testified as an expert at
trial or by deposition within the preceding four years (A curriculum vitae may be produced in
lieu of response to this Interrogatory, provided all requested information is included therein.)

ANSWER:

INTERROGATORY NO. 29: As to any document or tangible thing which has not been
produced because it has been destroyed, lost, or is no longer in your possession or control, please
PLAINTIFF'S FIRST SET OF INTERRROGATORJES FOR DEFENDANT
<
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describe the documents in detail, including its date of inception and last known date of existence
along with a detailed statement regarding the substance and matters covered in said document,
and state why it is no longer in your possession or control.

ANSWER:

INTERROGATORY NO. 30: As to any document or tangible thing which you have
withheld from production on the ground that (1) it was prepared in anticipation of litigation or
for trial, (2) it is work products, or (3) it is privileged, please identify each document or tangible
thing and answer the following concerning it
a.

Description of what the document is;

b. Name, address, and employer of the author of the document, or the person
taking the statement or like;
c. The subject of the document;
d.

Persons indicated thereon as having received copies;

e.

The purpose

f

Why the document or tangible this is being withheld.

the

was

transmitted, and

ANSWER:

INTERROGATORY NO. 31: Please state each and every fact, which is relevant or
may lead to relevant information related to the above specified

and each and every

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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witness to each fact so disclosed. In responding to this Interrogatory, please state facts along
with the name, address and telephone number of each and every person, including expert
witnesses, known to you or your attorneys who has any knowledge of or who purports to have
any knowledge of any of the facts. By this Interrogatory we seek the names, addresses and
telephone numbers of all persons who have any knowledge of any fact pertinent to said response.

ANSWER:

REQUEST FOR PRODUCTION NO. 1: Please produce a copy of each and every
document or tangible thing that is relevant or may lead to relevant information related to the
response or facts set forth in the prior Interrogatory lf a document or tangible thing cannot be
copied, then please advice as to a reasonable time and place for inspection of the document or
tangible thing.

RESPONSE

REQUEST FOR PRODUCTION NO. 2: As to each expert whom you expect to testify
in this matter, please produce, in detail, all data or other information considered by the witness in
forming the opinions

RESPONSE:

REQUEST FOR PRODUCTION NO. 3: Please produce any and all notes,
memoranda, correspondence, reports, files, electronic mail messages ( email), and other
PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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electronic communications which may or may not be reduced to hard copy in the normal course
of business and which may be stored or archived on file servers, hard drives, hard or floppy disks
or diskettes, back-up tapes, or other storage media, and all other documents or information of any
description whatsoever, which have not been specifically requested herein above, and which
reflect, refer or relate in any manner to any document produced in response to these requests.

RESPONSE

REQUEST FOR PRODUCTION NO. 4 Please produce for inspection and copying
the original of each and every document attached to your complaint. Location of inspection may
be at your attorney's office. Please provide a minimum often days prior notice of availability of
documents for inspection

RESPONSE:

REQUEST FOR PRODUCTION NO. 5: Please produce records or ledgers explaining
the results of each financial dealing in 4.0 above.

RESPONSE:

INTERROGATORY NO. 6: Please identify every dealing between Plaintiffs and
Defendants in the last 10 years.

ANSWER:

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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DATED this _ _ day of _ _ day _ _ _ _ _ _ _ _ _ , 2016.

Respectfully Submitted,

Praveen Khurana, Pro

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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DATED this _ _ day of _ _ day _ _ _ _ _ _ _ _ _ , 2016.

Respectfolly Submitted,

By: __ - - - - · ~ - - - - - - - - - Praveen Khurana, Pro

PLAINTIFF'S FIRST SET OF INTERRROGATORIES FOR DEFENDANT
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James S. Thomson! II
ISB #6124; jst@:g_owerstohnan.com

POWERS TOLMAN FARLEY, PLLC
345 Bobwhite Court, Suite 150

I~

Post Office Box 9756
Boise) Idaho 83707
Telephone: (208) 577-5100
Facsimile: (208) 577-5101
Attorney for Defendant

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE

JOHN W, PERRY, PRAVEEN
KHURANA,

Case No. CV 16-01342
ORDER RE: DEFENDANT'S

Plaintiffs,

MOTION FOR PROTECTIVE
ORDER

VS.

AMCO INSUR14-NCE COMPANY,
Defendant.

THIS MATTER came before the Court for hearing on the 8th day of-December, 2016,
upon the Defendant's Motion for Protective Order and Motion for Sununary Judgment. James
Thomson appeared as counsel on behalf of Defendant AMCO Insurance Company. Plaintiff
Praveen Khurana also appeared pro se. Plaintiff Jolm Perry did not appear.

ORDER RB: DEFENDANT'S MOTION FOR PROTECTIVE ORDER • 1

J uL, L lJ-, ,! UI
'

/

~:j

7AIVI

NO. 4131

Ul~IKlCI COUkl

P. 2

..•.
Based upon the Court's review and consideration of Defendant's Motion for Protective
Order, the Court having talcen

the Defendant's Motion for Summary Judgment under

advisement, and good cause appearing,

IT IS HEREHY ORDERED, ADJUDGED AND DECREED that Defendant's Motion
for Protective Order is GRANTED. Defendant will not be required to respond to Plaintiffs'
written discovery requests, served on November 25, 2016, pending the Court's decision on
Defendant's Motion for Summary Judgment. In the event the Court denies Defendant's Motion
for Summary Judgment, Defendant shall be allowed

days from the date of the Court's

decision to respond to Plaintiffs' discovery requests.

DATED this

if-day

of December, 2016.

ORDER RE: DEFENDANT'S MOTION FOR PROTEC!XVE ORDER ~ 2

J J L, ,!If, L' UI /

~

: j 'J f\lVI

Ul SI Kl CI CUU K

NO. 4131

P. 3

'1

CERTIFICATE OF SERVICE

_j_J_M-

I HEREBY CERTIFY that on the
day of December, 2016, I caused to be served a true
copy of the foregoing ORDER RE: DEFENDANT'S MOTION FOR PROTECTIVE
ORDER, by the method indicated below, and addressed to each of the following:

John W. Perry
Praveen K. K.hurana
858 Main Street
Lewiston, ID 83501
Fax No. (208) 798-4804

_ / U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy
Email

Pro Se
J runes S. TI1omson, II
POWERS TOLMAN FARLEY, PLLC
345 Bobwhite Court, Suite 150
P.O. Box 9756
Boise, ID 83707
Fax No.: (208) 577-5101

Attorney for Defendant
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JOHN W PERRY, Pro Se

858 Main Street,
Lewiston, Idaho 83501
Telephone (208) 798-0505

Facsimile

(208) 798-4804

M yveteran3 5@gmail.com

IN THE DISTRICT COURT FOR THE SECOND JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE
JOHNW. PERRY,
CASE NO.
(Plaintiff)
AMENDED
COMPLIANT FOR DAMAGES AND
DEMAND FOR ruRY TRIAL

V.

AMCO INSURANCE COMPANY

(Defendants)

COMES NOW, the Plaintiff acting on his own behalf, files his Complaint and Jury Demand as
follows.

I. JURISDICTION AND VENUE

1. Jurisdiction is proper under Code section 41-183 8 of the Idaho Code. Plaintiff is a
resident of the city of Lewiston, in the county of Nez Perce.
)
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IL THE PARTIES
l. Plaintiff, JOHN W. PERRY, is of the full age of majority and a resident of Lewiston, Idaho, in
the county of Nez Perce and in The State of ldaho.
2. AMCO INSURANCE ("AMCO" or Insurer) is a foreign insurance company authorized to do
and/or doing business in the County of Nez Perce, State ofldaho and subject to the jurisdiction
of this Honorable Court, which at al1 times pertinent herein was the insurer of John W. Perry for
the property located at 858 Main Street, Lewiston, Idaho, 83501, vide policy number ACP 30-07210866AMCO issued as a business insurance policy to plaintiff AMCO is a property or
Casualty company with its offices located at Allied com, l 100 Locust St, Deptt 1100, Des
Moines, IA, 50391. AMCO is registered with the Department oflnsurance in the state ofldaho.

III. FACTUAL BACKGROUND
On or about June 11th, 2016, Plaintiff was travelli

with his personal and Business possessions,

in a commercial vehicle, when his business and personal prope11y were stolen, from the said
vehicle overseas. Plaintiff was at that time still conducting business as Emperor of India located
at 858 main Street, Lewiston, Idaho, 83501 and was insured by the insuring agreements between
plaintiff and defendant insurance company The Personal and Business property and contents of
the Plaintiff was lost due to theft on 11th of June, 2016 entitling plaintiff to the full insurable
amount shown on his policy for personal and business property.
5. At all times relevant hereto, plaintiff owned and was insured against such loss of Property.
AMCO insurance company was paid the annual premium due as per their premium paying
agreement between the parties. Insured(s) were protected with Insurance coverage in June of
2016 and on the date of the Loss. The applicable insurance contracts specifically provided
coverage for the incident that occurred on June 11th, 2016.

7. Plaintiff's suffered loss of property, as a result of the above theft and accidental event.
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8. Plaintiff's property was lost as a result of a sudden and accidental event that proceeded or

occurred as a result of an otherwise covered peril as defined in his policy of insurance defined as
the "Coverage territory" within the Insurance Contract.

9. Following the theft plaintiff notified his insurance company of his loss and filed his claim.

I 0. Subsequently, AMCO assigned adjusters and/or other authorized representatives to evaluate
plaintiffs losses. The adjuster assigned a claim number of 033215 to plaintiffs claim.

11. Further AMCO agent/adjuster or employee named Amanda Mitchell forwarded claim
documents by mail to plaintifTs home address, these documents requested a list of property
stolen and were to assess the plaintiff's damage Plaintiff promptly supplied AMCO with the
information requested including a Police report and an itemized list of property stolen showing
their Value and the dates purchased.

12. AMCO did not resolve plaintiff's claim in timely manner. On or about June 28th, 2016

Amanda Smith DENIED the Plaintiff's claim on the Grounds that it was NOT covered as it was
not within the "Coverage Territory." As defined in the Insurance Contract issued to the
Insured( s) AMCO violated section 41-183 9 Of the Idaho Insurance Code for the loss of his
prope11y.

13. In Fact the denial referenced in 12. Above was WITHIN the "Coverage Territory." As

defined on page 19/23 and 20/23 of the Insurance Contract Captioned "PREMIER BUSINESS
OWNERS LIABJLITY COVERAGE FORM" provided to the Insured. Which stated

"Coverage territory" means
... c. All other parts of the world if the injury or damage arises out of
(2) The activities of a person whose home is in the territory described in
the paragraph a. above, but is away for a sho11 time on your business ..... "
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Which clearly applies to the Insured's circumstances and situation and is clearly a "Covered

14.) When AMCO (one party to a contract) breached the agreement, the other party (lnsured) is
no longer obligated to continue performing his or her own contractual obligation. As a result,
once the carrier has effectively denied coverage, an insured is no longer bound by the insurance
policy's provisions governing cooperation, proof of loss statement, access to books and records,
and submission to examination.
15.) As a consequence of the denial by AIVICO rnsured is compelled to pursue legal action for
causes of action including but not limited to a) Unjust enrichment, b ) Breach of contract, c)
Specific performance, and d.) Bad Faith. Damages compensatory damages including emotional
distress, punitive damages 8 Attorney fees: I. C. 41-1839.
16.) "The general rule is that, because insurance contracts are adhesion contracts, typically not
subject to negotiation between the parties, any ambiguity that exists in the contract "must be
construed most strongly against the insurer." Mutual of Enumclaw Ins. Co. v. Robe11s, 128
Idaho 232,235,912 P.2d 119, 122 (1996).

The question of whether a policy is ambiguous is a

question of law over which this Court exercises free review.

Baker v. Farm Bureau Mut. Ins.

Co. of ldaho, Inc, 130 Idaho 415, 416- l 7, 94 l P 2d JJ l 6, l 317- l 8 (Ct App. 1997)."
17. At all times material hereto, plaintiff has fully cooperated with AMCO and provided
necessary documents as they were requested as well as was willing to an examination under oath,
Plaintiff replied to questions posed by AMCO to the best of his ability.

18. An insurer's right to examine its insured is a privilege which may be waived by the insurer.
And it is waived in this case.

19 .. The authorities are unanimous that an insurer which breaches the policy by denying the
claim, cannot later demand that its insured comply with the terms of the policy.
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20. AMCO ( one party to a contract) breached the agreement, the other party (Plaintiff) is no

longer obligated to continue performing his or her own contractual obligation.

As a result, once

the carrier has effectively denied coverage, an insured is no longer bound by the insurance
policy's provisions governing cooperation, proof of loss statement, access to books and records,
and submission to examination.

IV. CAUSES OF ACTION
FIRST CAUSE OF ACTION: BREACH OF CONTRACT, IMPLIED CONTRACT,
ANTICIPATORY BREACH, PROMISSORY ESTOPPEL
1 1. Plaintiff re-alleges and re-avers each and every allegation contained in Paragraphs 1 through
16, as if delineated here in extension
1.2 AMCO breached its contract of insurance with plaintiff by

1.3 Failing to promptly and reasonably adjust the claim;
1.4 Failing to properly train and/or instruct its adjusters and/or agents;
1. 5 Failing to provide uniform and/or standard guidelines and/or materials to adjusters and/or
agents to properly evaluate claims;
1.6 Failing to take into account increases in the cost of labor, material and/or replacement cost
and adjusting claims for these increased costs;

1.7 Failing to timely provide sufficient funds for the repairs and replacement of the subject
property;

1. 8 Failing to pay for sufficient living expenses incurred by plaintiff after she evacuated her
insured Business in the time frame of the relevant insurance contract,
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1.9 Failing to promptly adjust and properly pay the policy limits for the plaintiffs total loss of
property;

1.20. Failing to provide sufficient funds for the repair or replacement of the contents contained in
the subject prope1iy, as per policy provisions; and
1.21 Any other acts or omissions to be shown at trial on the merits.

SECOND CAUSE OF ACTION: NEGLIGENT MISREPRESENTATION
2.1 Plaintiff re-alleges and re-avers each and every allegation contained in all previous

paragraphs as if delineated here in extension.

2.2 AMCO further breached its contract with plaintiff and/or acted negligently by the following
actions:

2.3 Failing to respond to verbal requests and correspondence in a timely manner;

2.4 Failing to properly and timely adjust this case consistent with insurance industry standards;

2.5 Failing to provide any reasonable basis for denying payment on this claim now weeks

following the incident;

2.6 Failing to meet its duty owed to plaintiff to engage in good faith and fair dealings; and

2.7 Any other actions or omissions that will establish bad faith. breach of contract and/or
negligence which will be proven at the trial on the merits.

THIRD CAUSE OF ACTION: DECLARATORY JUDGMENT
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3 .1 Plaintiff re-alleges and re-avers each and every allegation contained in all previous

paragraphs, as if delineated here in extension.
3 .2. Plaintiff seeks a declaratory judgment for the purposes of determining a question of actual
controversy between the parties concerning his rights, obligations, and coverages under the
subject policy.

3 .3. Plaintiff seeks a declaration that the Insurance policy provides full insurance coverage for all
damage to the insured business prope11y, and loss of use caused by the event of the loss.

FOURTH CAUSE OF ACTION: SPECIFIC PERFORMANCE

4.1 Plaintiff re-alleges and re-avers each and every allegation contained in previous Paragraphs 1

through 21, as if delineated here in extension

4.2. AMCO entered into the subject contract of insurance with the plaintiff wherein it clearly and
expressly agreed to provide insurance coverage for physical loss to property, contents and loss of
use proximately and efficiently caused by a theft. Plaintiff in turn paid AMCO substantial
premiums in consideration for the agreed upon theft coverage.

4.3. Plaintiff has now suffered severe loss to his insured property as a proximate and direct result

of Theft.
4.4. Plaintiff performed his end of the bargain and is accordingly now entitled to specific
performance of the insurance contract The Court should therefore require AMCO to specifically
perform such agreement.

FIFTH CAUSE OF ACTION: UNJUST ENRICHMENT
5.1. Plaintiff re-alleges and re-avers each and every allegation contained in previous paragraphs

as through as if delineated here in extension.
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5.2 Despite realizing substantial premium from plaintiff, AMCO has withheld the insurance
proceeds owed to plaintiff for the theft loss to his insured property.

5.3 AMCO has therefore been unjustly enriched at plaintiff~s expense.

SIXTH CAUSE OF ACTION: BAD FAITH

6.1 Plaintiffs re-allege and re-aver each and every allegation contained in previous paragraphs, as

if delineated here in extension.
6.2 A claim for bad faith exists where"( 1) the insurer intentionally and unreasonably denied or
withheld payment, (2) the claim was not fairly debatable, (3) the denial or failure to pay was not
the result of a good faith mistake, and ( 4) the resulting harm is not fully compensable by contract
damages. "Lakeland True Value Hardware, LLC v. Hartford Fire Ins. Co., 153 Idaho 716, 721,
291 P.3d 399,404 (2012)

AMCO further breached its duty of good faith and fair

as \\ell as its affirmative duty to

adjust claims fairly and promptly and to make a reasonable eff011 to settle claims with plaintiffs
by:

6.3 Failing to issue a property insurance contract to plaintiffs that contained exclusionary
language that is narrowly drafted;

6.4 Failing to issue a property insurance contract to plaintiffs that contained exclusionary
language that was defined within the agreement;

6.5 Failing to issue a property insurance contract to plaintiffs that is not designed to be used to
deny coverage for the cost of replacement of stolen prope1iy and loss of plaintiffs' property as a
result of the damages arising from an occurrence or covered peril as defined in the policy;
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6.6 Failing to issue a policy of insurance that will provide for the replacement of any covered

damage resulting from a covered accident and direct physical loss.
6. 7 Failing to provide a property insurance contract that is unambiguous;

6.8 Failing to pay plaintiffs sufficient replacement costs;

6. 9 Failing to sufficiently pay plaintiffs for contents damages;

6.10 Failing to pay a settlement promptly after the agreement is reduced to writing;

6.11 Failing to pay the foll amount of any claim due the plaintiffs within thirty (30) days after
receipt of satisfactory proof of loss;

6.12 Failing to promptly adjust the claim within thirty (30) days of being notified by petitioners.

6.13 Failing to reasonably and promptly adjust the amounts of the claim to reflect increases in
the costs of repairs and/or replacement;

6.14 The defendants failure and/or omissions constitute bad faith in that they were arbitrary and
capricious, all of which entitles plaintiffs to recover attorney's fees, costs and penalties as
allowed by law; and

6.15 Any other acts or omissions to be shown at trial on the merits.

Defendant AMCO's failures were willful and/or intentional and/or arbitrary and capricious so
that the plaintiffs are entitled to an award of penalties, attorney's fees and costs.
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PRAYER FOR RELIEF

WHEREFORE, plaintiff is entitled 10 full insurance coverage under the AMCO theft policy of
insurance for the damage to the insured' s prope11y caused by theft and other such, equitable
relief set for in the petition, including, but not limited to:

A. A Declaration and/or Judgment by this Comi that the subject policy provides full insurance
coverage for the damages caused by the theft of plaintiff's insured property;

B. Declaration and/or Judgment that AMCO violated the provisions and sections contained in
the Idaho code Insurance Acts, the Code of State Regulations interpreting same, and State
common law in the adjusting, claims handling and payment of theft insurance proceeds under the
policy of insurance.

C. State common law bad faith damages against AMCO, including attorney's fees, cou11 costs
and any other damages incurred by plaintiff as a result of the bad faith of AMCO,

D. Court costs, expenses, and judicial interest; and
E. Any and all other equitable and punitive relief deemed appropriate by this Court.
F. Plaintiff, John W Perry respectfully prays after due proceedings be had that there be a

judgment entered in his favor and against defendants awarding damages, prejudgment interest,
post judgment interest, attorney's fees and costs, punitive and/or exemplary damages as may be
allowed by law and for further relief as equity and justice require

JURY DEMAND
The plaintiff respectfully prays for a trial by jury of all claims.

p

Respectfully submitted,

On this _ _ _ _ day of _ _ _ 2016
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John W. Perry,
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